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On January 11, 1982, Administrative Law Gficer (ALQ Mitthew
@l dberg issued the attached Decision in this proceeding. General (ounsel and
Respondent tinely filed exceptions and supporting briefs. Respondent al so
filed an answering brief.

Pursuant to provisions of Labor (de section 1146, the
Agricultural Labor Relations Board (ALRB or Board) has del egated authority
inthis natter to a three-nenber panel .

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe ALOs rulings,
findings, and concl usions and to adopt his reconmended Qder.

R

By authority of the Labor (bde section 1160.3, the Agricul tural

Labor Rel ations Board hereby orders that Respondent, Mke Yurosek & Sons, Inc.,

its officers, agents, successors, and assigns, shall:
HITHHTTTTTTTTT



1. Cease and desist from

a. Preventing the distribution and/or wearing of URWbuttons
by its enpl oyees.

b. Inany like or related nanner interfering wth,
restraining, or coercing enpl oyees in the exercise of rights guaranteed by
Labor (bde section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

a. Sgnthe Notice to Enpl oyees attached hereto, and
after its translation by a Board agent into appropriate | anguages,
reproduce sufficient copies of the Notice in each | anguage for the
pur poses set forth herei nafter.

b. Mil copies of the attached Notice in al | appropriate
| anguages, wthin 30 days after issuance of this Qder, to all enpl oyees
enpl oyed by Respondent during the 1981 broccoli harvest.

c. Post copies of the attached Notice in al|l appropriate
| anguages i n conspi cuous places on its property, includ ng pl aces where
notices to enpl oyees are usual |y posted, for 60 days, the tines and pl aces of
posting to be determned by the Regional Drector. Respondent shal |l exercise
due care to repl ace any copy or copies of the Notice which nay be altered,
def aced, covered, or renoved.

d. Arange for a Board agent or a representative of
Respondent to distribute and read the attached Notice in al |l appropriate
| anguages to its enpl oyees assenbl ed on conpany tine and property, at tines
and pl aces to be deternmined by the Regi onal
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Drector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
questions the enpl oyees nay have concerning the Notice of enpl oyees' rights
under the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be pai d by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer
peri od.

e. Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, what steps have been taken to
conply wthit. Uoon request of the Regional Drector, the Respondent shal |
notify himher periodically thereafter in witing what further steps have
been taken in conpliance wth this Oder.

Dated: My 21, 1982

HERBERT A PERRY, Acting (hai rnan

JERME R WADE Mnber

JON P. MCARTHY, Menier

8 ARB No. 37 3.



NOIM CGE TO AR GLTURAL BVALOYESS

After a hearing at which all parties were given an opportunity to present
testinony and other evidence, the Agricultural Labor Relations Board has found
that we have violated the Agricultural Labor Relations Act by interfering wth
URWsupporters intheir efforts to pass out union buttons. The Board has ordered
us to post this Notice and to take certain other actions. V& wll do what the
Board has ordered, and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;

2. Toform join, or help unions;

3. Tovote in a secret-ballot election to decide whether you want a union to
represent you;

4. To bargain wth your enpl oyer about your wages and worki ng conditi ons
through a union chosen by a najority of the enpl oyees and certified

by the Board,
5 To C?Ct together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

Because this is true, we promise you that:

VEE WLL NOI do anything in the future that forces you to do or stops you from
doing any of the things listed above.

VE WLL NOI prevent you frompassing out or weari ng uni on buttons.

Dot ed: MKE YLRCEK & SN | NC

(Represent ati ve) (Title)
If you have any questions about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. ne office
Is located at 319 Vdternman Avenue, H CGentro, Galifornia. The tel ephone nuniber
i s 714/ 353- 2130.

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia

0O NOF FAEVDE (R MUTT LATE

8 ALRB N\o. 37



CAE SIMRY

Mke Yurosek & Sons, Inc. (LAWY 8 ALRB \b. 37
Gase Nos. 81-(E8-EC
81- (& 13- EC 81-
& 14-EC
AOCEKIS N

The ALQ generally on the basis of credibility resol utions, found no
evidentiary support for the allegations that Respondent |essened the
broccoli piece rate wthout bargaining wth the UAW that Respondent changed
its practice of providing cutting sacks during the 1981 broccol i harvest
wthout bargaining wth the UFW that Respondent threatened and harassed
nentoer s of the broccoli crew because of their invol venent in union and
concerted activity;, and that Respondent discrimnatorily discharged three
broccoli harvesters for engaging in union and protected activity. H

t heref ore recoormended that these all egations be dismssed. The ALOfound
that Respondent viol ated Labor Gode section 1153(a) by interfering wth UPW
supporters in their efforts to pass out union buttons at a bus pi ck-up

pol nt .

BOND CEO S ON

The Board adopted the AOs rulings, findings, conclusions, and reconmended
renedy inthelr entirety.
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MIRGAN LBEWS & BRX U5 by Mke Vél fram Esg. for the
Respondent

GRS SHHLCER for the Charging Party

ARABRRGE EBsq., for the Gneral Gounsel

Before: MATTHEWQGDDBERG Administrative Law Gfi cer

CEQ S ON G- THE ADM N STRATT VE LAWAHH AR

. STATEMENT OF THE CASE

(harges were filed by the Lhited FarmVWrkers of Anerica, AH-AQ
herei nafter referred to as "the Lhion," and served on Mke Yurosek & Sons,
Inc., herei nafteE/ referred to as "Respondent,” as follows: 81-C&8-EG
January 16, 3081°; 81-(& 13-EC and 81-(&14-EC February 6, 81-(&28-EG
February 20.= The charges al |l eged various viol ations of Section 1153(a) |,
(c?, (d) and (e) of the Act. The General (ounsel of the Agricul tural Labor
Rel ations Board issued a consol i dated conpl ai nt based on these charges dat ed
February 26. The conpl aint and a notice of hearing were served on the
Respondent on the sane date. The Respondent subsequently filed an answer,
essentially denying that it had coomtted the unfair

Y Al dates refer to 1981 unl ess ot herw se not ed.

2 As the hearing opened, the parties nutual |y resol ved the natters rai sed by
charge #80-(&103-EC Accordingly, the charge was wthdrawn and the
paragraph in the conplaint pertaining toit were del eted by the General
unsel prior to the conmencenent of the hearing.



| abor practices alleged.gl

Ahearing in the matter was noticed for and hel d cormenci ng Mrch 23 in H
Gntro, Glifornia. Respondent, General unsel and the Charging Party appeared
through their respective representatives. Al parties at the hearing were af f orded
full opportunity to adduce evi dengfa, examne and cross-examne the wtnesses , and
submt oral argunents and briefs.

Lpon the entire record, including ny observation of the deneanor of
W tnesses as they testified, and having read and consi dered the briefs submtted to
ne since the hearing, | nake the fol | ow ng:

1. HNINS G- FACT

A Jurisdiction of the Board

1. Respondent is, and was at all tines naterial herein, an agricul tural
enpl oyer wthin the neaning of Section 1140.4 (c) of the Act.

2. The Lhionis, and was at all tines naterial herein, a 5
| abor organization wthin the neaning of Section 1140.4 (f) of the Act.=

B The Wnfair Labor Practices Al eged

1. Pelimnary Satenent: The acts which forned the subject natter of
the conpl aint invol ved events occurring at those segnents of Respondent's
operations located in the Inperial Valley. Inthe Inperia Valley, Respondent
harvests, packs and sells broccoli, carrots, parsnips, turnips and mxed | ettuce.
The viol ations alleged invol ved nenbers of the broccoli and turnip crews.

The Lhion was certified as the excl usi ve bargai ning representative of
Respondent ' s enpl oyees on August 4, 1978. Nb evidence rel ative to the bargai ni ng
history was adduced, and it is therefore presuned that an agreenent has yet to be
reached between the parti es.

g h Mrch 23, the General Qounsel issued a further consolidated conpl ai nt
containing certain changes in the natters previously alleged. It was this
consol i dated conpl aint that franed the issues for the instant hearing.

quoIIoan the presentation by General Gounsel of its case in chief, the
ALOdismssed the al |l egation based on charge 81-(=28-EC as the General (ounsel had
not established a prima facie case inthat instance, Qbher allegations of the
conpl aint were |ikew se dismssed, but as the charges pertai ning to themcontai ned
additional alleged violations incorporated into the conpl ai nt, these charges
renai ned operati ve.

§/The jurisdictional facts were admtted by Respondent in its answer.



Oh Mrch 26, 1980, Respondent and the General (ounsel executed a settl enent
agreenent invol vi ng charges nuniered 80- (& 21-EC 79- (& 224- EC and 79- (& 225- EC
The settlenent agreenent contained a statenent to the effect that the execution of
the agreenent should not "constitute an admssion by respondent that it has
engaged in any unfair [abor practices. " However, as part and parcel of that
agreenent, the nenbers of a particular broccoli crewwere reinstated by Respondent
and a certain sumwas paid over to them presumably as conpensation for | ost
wages. Al of the allegations renaining operative at the close of the General
ounsel ' s case involved this broccoli crewand/or its individua nenbers.

2.  Decreasing the Broccoli FAece Rate

General unsel alleged that on or about January 14, 1981, "Respondent
discrimnatorily decreased the piece rate by requiring the workers to overfill the
broccoli bins wthout notice to or negotiations wth the LFW" The theory
underlying this all egati on was that the broccoli workers becane required to | cad
nore broccoli in the field containers than they had in previous years. As the
conpensation paid to these workers is determined by the nunber of bins that they
fill per day, by requiring its enpl oyees to put nore broccoli in these bins,
General Gounsel contends, Respondent was, in effect, paying its harvest workers
| ess than they had previously recei ved.

General Qounsel w tnesses Ferdi nand Fonero, Jesus Sanchez and Val enti no
Ronero each testified that at various tines they were told by the conpany
supervisors or forenen to fill the broccoli bin higher inthe center than the
level of its sides so as to create a nound in the center of the bin. They
contended that in prior years the bins nerely had to be filled so that they were
flat or level across, the top.

Respondent, principally through its wtnesses David Yurosek and supervi sor
Jerry Gage, nai ntained that in January probl ens arose regarding the total "pack-
out." The "pack-out"” is defined as the ratio of the nuniber of cartons of broccoli
that are packed on a given day as conpared wth the nunber of bins which are
filled wth that broccoli, or, sinply, as the nuniber of cartons per bin. As crews
are conpensat ed according to the nunier of bins they fill, the "pack-out" is a
neans of determining per-unit cost. David Yurosek stated that he told his
supervi sor that the bins were bei ng brought to the packi ng shed wth | ess broccol i
in themthan shoul d be expected, and instructed himto insure that the bins were
being filled to the proper level. Gage relayed these instructions to both forenen
and to the particul ar worker assigned to stand on top of the trailer contai ni ng
the bins and direct the flowof the broccoli as it cane off the chute fromthe
broccol i harvesting nachine. Gge noted that the broccoli fromthe nachi ne woul d
often pile up inthe center of the bin, and that it was the function of the worker
at the top to nake sure that the broccoli was evenly distributed throughout the
bin. A notine, according to Yurosek, Gage or forenan Xavier Ronero, were
workers told to fill the bins above the | evel s previously required.

3.



| find the testinony supporting this allegation to be inherently illogical
for a nuner of reasons, and hence, recommend that this allegati on be di smssed.
A though Yurosek testified that the bins had to be filled to the point where they
would remain full notwthstanding the settling of the broccoli in the bin during
transport, filling the bin above the level of its sides woul d perforce nean that
brocol i would spill over intransport and be lost. In addition, the bins are
doubl e stacked on top of the trailer when they are transported fromthe broccol i
fields to the packing shed. Overfilling the bins woul d nean that the broccoli in
the I ower bins woul d be crushed and rendered usel ess. Lastly, while the conpany
general |y uses a standard size bin, 54 inches in height, there are occasi ons when
a large order and a shortage of equi pnent necessitate that bins of 48 inches in
height are utilized. Wrkers are conpensated at the sane per-bin rate
regardi ess of the height of the binthat is used. If, as General Qounsel
contends, workers were required to overfill the bins, thus | essening the pi ece
rate that they could realize and the conpany had i ntended to effectuate a
pernanent change intheir piece rate, it would be inconsistent to continue to
utilize the smaller bins and thus conpensate workers nore for |ess broccol i
har vest ed.

Notw t hstandi ng any of the foregoi ng, perhaps the nost significant factor
| eading to the conclusion that General ounsel has failed to neet its burden of
proof inregard tothis allegationis that the characterizations of the contents
of the broccoli bins by General Gounsel 's wtnesses were exceedi ngly subjective
and concl usionary. Testinony nerely reflected the wtnesses' perception of the
anount of broccoli that was being placed in the bins. No evi dence was present ed
by General (ounsel concerni ng obj ective quantification of the anounts of broccol i
bei ng harvested by the broccoli crews. No denonstration was nade or docunentary
evi dence adduced to the effect that the so-called "overfilled" bins contai ned nore
cartons of broccoli than had bins in the past. Accordingly, as General Qounsel
has failed to prove by a preponderance of the evidence that Respondent required
workers to "overfill" the broccoli bins, this allegation is di smssed.

3. Failure to Provide Qutting Sacks

General Qounsel all eged that Respondent "di scrimnatorily changed
wor ki ng condi tions by not giving 'cu&;i ng sacks' to the broccoli crew w thout
notice or negotiations wth the UFW= Broccoli is harvested by a crew of
approxi nat el y 20 individual s wal ki ng behind what is known as a "FRansay" nachi ne.
The nachine is essential ly a novi ng conveyor belt wth an el evator attached to one
end. As the crewcuts the broccoli, it places the vegetabl e on the conveyor belt.
The conveyor belt then transfers the broccoli to the el evator which unl cads the
broccoli into bins sitting atop a waiting trailer, The di nensions of the nachi ne
are such

g The wording of several allegations in the conplaint was often confused and

m sl eadi ng. General Gounsel obviously sought to allege these particul ar actions
as violations of both 1153(c) and 1153(e) of the Act, No evi dence what soever was
presented to the effect that there was any sort of "discrimnation" being
perpetrated by the Respondent in regard to the cutting sacks. Qe nay specul ate
that by discrimnation, General unsel neant that this particul ar broccoli crew
was not given sacks while other crews were, The record is devoid of any evi dence
on this natter.

4.



that while one of its weels nay travel down a furrow and thus not danage the
plants, the other nust be positioned on top of a broccoli bed and woul d,
theoretically, destroy the plants inits path were it not for the assi gnnent gi ven
to two nenbers of the broccoli crewto cut the broccoli which lies in front of the
nachi ne wheel. S nce these individuals are a few steps ahead of the nachi ne and
thus the conveyor belt, they are supplied wth cutting sacks into which they

pl ace the broccoli that they have harvested. The sacks are enptied on the conveyor
bel t

when they have the opportunity to do so. General Qounsel contends that Respondent
did not supply these sacks to this particular broccoli crew

The testinony of wtnesses concerning this aspect of General Gounsel's case was
dianetrical |y opposed, dependi ng upon who actually called the wtnesses. Wiile
Respondent’ s wtnesses uniformy attested that two sacks were avail abl e throughout the
season, General Qounsel's wtnesses, wth slight variation, stated that the sacks were
not provided at various tines of the season. Specifically, workers Val enti ne Ronero
and Georgi na Hernandez testified that no sacks were nade avail abl e by the conpany
bef ore February 1981, Mirguerita Ronero, another cutter, stated that there was only
one sack nade avai |l abl e during the season and that this sack was torn. Nevert hel ess,
she did not use a sack because it becane too heavy and unw el dy when it was fill ed*
Her husband, Ferdinand Ronero, said that cutting sacks were generally not avail abl e
and that, at tines, he had seen only one such sack and that this one was torn.

Smlarly, Jesus Sanchez, another of General (ounsel's wtnesses, stated that
no sacks were available in nber 1980 and January 1981. Around February he asked
anot her foreman, Chuy Vasquez- if he mght borrowa sack. Vasquez supplied himwth
one but this sack was torn. The conpany then nade two sacks avail abl e: one of these
got lost, the other was torn, and the conpany eventual | y used nel on sacks to repl ace
them Sanchez personally did not use a nel on sack because he believed it was harder
to use than the broccoli sacks, given its snaller opening at the top and greater
dept h.

Insofar as Respondent’s wtnesses were concerned, Xavi er Ronero, forenan of
the broccoli crew stated that there were two sacks avail abl e throughout nost of the
season; that one got |ost and the other one was torn; that after receiving conplaints
fromJesus Sanchez, he sought to obtain two additional sacks and asked Jerry Gage for
them Gage corroborated Ronero' s statenents that one of the sacks di sappeared at sone
point in February and that he directed the purchase of new sacks around that tine.
Rubin Perez, driver of the Ransay nachine, stated that he saw two sacks throughout the
season. He ordinarily placed these sacks on top of the nachine at the end of each
work day. S nce the people utilizing the sacks wal ked in front of the wheels of the
nachi ne he drove, Perez was in a position to constantly observe these workers. |
found Perez to be an exceedingly credible wtness, particularly inlight of the fact
that he had no perceivable axe to grind. Therefore,

z/\/asquez was a forenan in the lettuce and a friend of Sanchez,



it is the version supplied by Respondent's wtnesses that | credit, to the
effect that two sacks were avail abl e throughout the season; that at sone
poi nt, one of these got |ost and another one got torn, and these were
eventual |y repl aced by nel on sacks which were nore difficult to use.

There was nuch testinony concerning the preference of workers not to use the
sacks even when suppl i ed, since the sack becane heavy and sl oned the workers down.
Wil e the workers mght not wsh to use them that is not to say that they were not
nade avail able. Qonsequently, | find that by a preponderance of the evi dence, that
General ounsel has not proved that Respondent did not provide cutting sacks toits
broccoli crew The testinony supplied by Marrguerita and Ferdi nand Ronero concer ni ng
these sacks, inlight of its conflict wth that of wtnesses wiich | credited, is
seriousl y under m ned.

4. Threats and Harassnent to the Broccoli Qew

General Qounsel further alleged that the broccoli crewin question, which
was reinstated pursuant to a settlenent agreenent as di scussed above, was "t hreat ened
and harassed by various forenen and supervi sors" during the course of the 1980-81
broccoli season. The unfortunate aspect of this allegationis its |ack of
specificity. Had a bill of particulars been filed regarding this allegation,
discussion and anal ysis of it woul d have been nore sinple. Hwever, since this was
not done, one can only specul ate as to what General (ounsel neant by "threats and
harassnent.” Notw thstandi ng the due process probl ens rai sed by the vague framng of
issues inthis matter, it is again concluded that General unsel has failed to prove
by a preponderance of the evidence that this broccoli crewwas, in fact, "threatened
and harassed by various forenen and supervisors."

Mich testinony was provi ded by General ounsel's wtnesses to the effect that
they were repri nanded whenever they attenpted to cut the broccoli "arriba del surco.”
Essentially, this invol ves a nethod of harvesting broccoli where the worker stands
directly ontop of the bed and cuts the broccoli. Qher nethods of harvesting
broccol i include where the worker wal ks down the furrow as opposed to the bed, and
cuts the broccoli on the beds which are to the left or the right. General ounsel's
W tnesses Mirguerita and Ferdinand Fonero testified that they were never reprinanded
for cutting the broccoli "arriba.” Murguerita stated that she preferred this net hod
because it was easier and denied that the plants were danaged when she wal ked down
the mddl e of the bed General unsel's wtness Georgi na Hernandez sai d that,
al though the conpany did not ordinarily cut the broccoli arriba in previous years, it
becane stricter about this policy in the 1980-81 season. Val enti ne Ronero al so
testified that he worked on top of the broccoli bed in the previous seas on,

The nost telling testinony provided by General Gounsel w tnesses was suppl i ed
by Jesus Sanchez, the broccoli crewrepresentative. Sanchez had the greatest anount
of experience in broccoli anong the wtnesses who testified, having worked at | east
seven years wth that crop, including a stint wth the Mgg o Gonpany, Sanchez
stated that which nethod the workers utilize to cut broccoli depends on the system
that the conpany enploys. As for him he preferred to cut bel owthe



bed: however, he would or could work in whatever nanner the forenan requested hi m
to. Sanchez testified that the forenan continual |y reprinanded workers who were
on top of the bed. For exanpl e, Josefina Mntej ana had grave probl ens wth

V\DI’E} ng bel owthe bed and was continual |y repri nanded by her forenan for doi ng

SO.

Respondent’ s wtnesses unifornmy testified that the conpany has never
allowed workers to cut solely "arriba." Wen workers have done so it has only
been under specific circinstances or when a foreman is not |ooking. For exarrpge,
aworker nmay cut "ar riba" if the crewis performing a "final cut" inafield’/
Davi d Yurosek stated that by wal king down the bed the worker can destroy the
brittle broccoli plant. He has always instructed his forenen to tell the peopl e
not towalk ontop of the bed. Supervisor Jerry Gage testified that he told the
forenen to direct people not towa k ontop of the bed S mlarly, foreman Xavi er
Ronero told workers not to performtheir work in that nanner. Yurosek stated that
the only systemever utilized by the conpany in all of its history was that in
whi ch the workers wal ked down the furrow  Therefore, it is concluded that the
conpany did not harass workers by instructing themnot to cut broccoli "arriba,”
or reprinandi ng themfor doin so.

Anot her exanpl e of "harassnent” by the conpany of the crewwas the
concl usi on by General (ounsel w tnesses that Respondent's forenan, Xavier Ronero,
used obscenities and vul gar expressions at tines when tal king to wonen in the
crew Xavier, for his part, denied using any inproper |anguage. Josefina
Montej ana testified that Xavier was continual |y naki ng suggestive renarks to her.
However, | found her testinony as a whol e to be unreliabl e and di scount nuch of
its inpact. The one exanpl e used by Mrguerita Ronero to denonstrate that Xavier
was usi ng obscenities was her testinony that Xavier would tell the wonen workers:
"cuidado al chiquito" Translated literally the expression neans "watch out for
the little one." However, in idiomatic Mxican Soani sh, the phrase can nean
"watch out for ny ass." Qoviously, Xavier was utilizing a doubl e entendre
al though when he testified he insisted that he was exhorting the workers not to
cut the snall plants. Notably, during the course of the hearing, when di scussion
was had concerni ng the exact neani ng of the phrase several Spani sh speaki ng
spectators in the roomwere noticed to be giggling or |aughing when the phrase was
uttered. Admttedly, certain cultural differences mght nake the expressi on nore
serious and nore vul gar than

&h s reprinmands figured essentially in events | eading up to her discharge
and wll be discussed bel ow

gldten, broccoli fields are cut two and three tines. @oviously, on the
final cut, it is permssible to walk on top of the beds since none of the
broccoli that remains in the field wll be harvested. Wen the field is very
nuddy it is also permssible to harvest broccoli "arriba.” Snce the furrows
are below the beds, the furrow woul d be nuddier than the bed and, hence, it
woul d be easier for the worker to walk on top of the beds while cutting.

7.



it appears. However, it is inpossible to decide on the basis of this record that
the foreman, by his enpl oynent of such an expression, was engagi ng i n harassnent of
the workers as opposed to id e banter and word pl ay.

A further exanpl e which arguably appears to be a threat centered around
an incident wherein the foreman, Xavi er Ronero, backed the conpany bus into the
portable toilet at the fields. A that tine, unfortunately, Mrguerita Ronero
and her nother-in-lawwere inside of the toilet and, after the inpact of the bus,
tunbl ed out of the bathroomand cursed out the forenan. The foreman, on his
part, told the ladies that they shoul d not be speaking to himlike that and, if
they persisted, they could be fired. Hainly, the incident was a regrettabl e
accident and did not rise to the |l evel of a canpaign of threats, etc.,
perpetrated by Respondent's forenman and supervi sors.

The | ast exanpl es whi ch coul d ostensibly provide any basis for this
allegation are the witten warnings that were recei ved on a crewwde basis as a
result of certain actions that it took on February 2 and February 10. nh February 2,
the crewrefused to conpl ete the harvest order for the day and wal ked out of the
fields at approximately 3:30 PM As a result, the conpany issued witten warning
notices to every nenber of the crew O February 11, warning notices were issued to
every nener of the crewas aresult of their failure to work on the day previous.
This day, organized by the Lhion, was a conmenoration cerenony on the anniversary of
the death of Rufino Gontreras. Wile four or five workers had told the forenan that
they mght not be there on the 10th, the bulk of the crewdid not.

| find the conpany issuance of warning notices was totally justified in both
of these circunstances. Regarding the first instance, the conpany' s policy has
al ways been for the workers to work no natter how nany hours it takes to conpl ete the
orders for that day. The workers, by stopping when they felt they shoul d, subjected
thensel ves to discipline on the part of the conpany. Regarding the total absence of
the crewon February 10th, a workday, the day itsel f was not declared or bargai ned
over by the Lhion as a holiday for the workers: rather, the workers took it upon
thensel ves to take the day off. npany disciplinary actions as a result were whol |y
justified. It is clear that workers nay not, absent other considerations, set their
own hours of work. See generally, SamAndrews’ Sons, 5 ALRB No. 68 (®79); FPhel ps
Dodge (hpper Products. 31 LRRM 1072 (1952); NLRB v. Kohl er Gonpany, 220 F2d 3 (CA7 ,
1955). = Therefore, allegations concerning threats and harassnent

= General Gounsel, during the presentation of the case, alluded to its theory that
the conpany had not had a warning systemprior to this particul ar year and had not
issued witten warnings. No evi dence was adduced on this specific point. Paragraph
twenty-two of the conplaint specifically alleged that "Respondent unilaterally and
discrimnatorily issued warning notices to nenbers of the broccoli crew who
participated in the coomenoration of Ruifino Gontreras.” This allegation was
dismssed at the close of General Gounsel's case due to the absence of a prina facie
showng. nthe last page of its brief General Gunsel attenpted to resurrect the

i ssue by stating in broad concl usionary terns that "the warni ng notices served
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by forenen and supervisors regarding the broccoli creware dismssed for |ack
of evi dence.

5. The D scharge of Josefina Mnt ej ana

Josefina Mntej ana was originally hired by the Respondent in Decenfer
of 1979 to work as a broccoli cutter for that season. She was rehired i n Decenier
1980 to work in the current season. Despite her self-serving statenent that she
has been a "lhion activist” for the last four years, the only evi dence, according
to Ms» Montej ana, of her activities on behalf of the Lhion was that in the
begi nning of 1981 she, on occasion, wore a Lhion button. In this respect, she was
not unlike the great bulk of other nenbers of the crewwho |ikew se wore such
butt ons. —

Mt ej ana admtted that she persistently refused to work cutting broccol i
fromthe furrow but rather, contrary to conpany policy, stood on top of the bed.
Nearly every day she was told to get down fromthe bed by her forenan.

Mt ej ana was al so reprinanded for the quality of her work in that she was cutting
the broccoli too short or wth too nany | eaves. She further admtted that she
argued wth the forenan by telling himthat she could not cut the broccoli the way
he wanted, that the broccoli nachine was going too fast. The forenman, Xavier
Ronero, responded that it was an order and that if she wasn't able to doit, she
woul d be fired.

h February 3rd, after being told repeatedy to get down off the broccali
bed, Mbntej ana, according to Xavier Ronero, told himthat she had | earned to work
on the top and that no one would tell her to get off. After a brief argunent, she
wal ked out of the field and remai ned there for sone tine. Several workers in the
crew exhorted Mntejana to return to work. There are varyi ng accounts as to how
long she actual |y stayed outside the field, but it is clear that the nachi ne nade
at least one pass through the field wthout Mntejana. During this tine,
supervi sor Jerry Gage noticed her standing outside the field and asked the forenan
what she was doing out there. Wen Ronero responded that she had argued with him
and wal ked out of the field, Gage told the foreman that she shoul d be fired.

Gage testified that it was conpany policy that when a worker left work in
the mddl e of the day, he or she would be termnated. In Gage's view Mntej ana
could not be allowed to return to work because she had voluntarily quit, |eaving
her work station in the mdd e of the day.

y((bn‘t) a punitive purpose and al so violate Section 1153 (a) and (c). .
" The statenent fol | ows an extensi ve discussion of the nature of protected
concerted activity, and whet her work stoppages engaged in by the broccoli crew
mght be considered such. General Gounsel's argunents in this regard are totally
wde of the nark: the issue is not whether the activities engaged i n were
protected, but whether Respondent's disciplinary actions were justified or were
undertaken wth discrimnatory notivation for the purpose of interfering wthits
workers' Section 1152 rights.

w Interestingly, Mntejana was hired to repl ace workers who were all eged to
have been di scharged for protected concerted activities,



It hardly bears reiterating that the General ounsel has the burden of
proving that there was "sone connection or causal relationship between (an
enpl oyee's) Lhion activity and the discharge.” Jackson and Perkins Rose Gonpany,
5ARB 20 (1979) p.5; see also Nshi Geenhouse, 7 ALRB No. 18 (1981). Thereis
not one shred of evidence that there can be any causal evi dence what soever between
Mt ej ana' s di scharge and her Lhion activity. Mnte ana was not a crew
representative and was not vocal in her sentinents regarding the Lhion. Rather,
she had a deep-seated conflict wth the forenan of the broccoli crew The forenan
repeatedl y told her to performher work in a certain nanner and Mnt g ana
obstinately refused to do so. Wen, on the |ast day of her tenure wth
Respondent, Mbnt ej ana was unabl e to enotional |y cope wth the forenan' s repeat ed
directions, she sinply decided to | eave her work. 1n none of this can there be
found the suggestion that she was termnated "but for" her activities on behal f of
the Lhion. Accordingly, the allegation that Josefi na Mnt e ana was di scharged for
discrimnatory reasons nust be di sm ssed.

6. The DO scharges of Mrguerita and Ferdi nand Fonero

As wth Josefina Mntej ane, the General Gounsel has simlarly failed to
prove that there was sone causal connection between the Lhion activities of these
particul ar individuals and their di scharges whi ch occurred on February 4th. Both
Marguerita Ronero and her husband, Ferdi nand, were nenfbers of the broccoli crew
Marguerita was a nenber of the conpany negotiating conmttee. Inthis capacity,
she attended two or three negotiating neetings in January of 1979. She admtted
that she did not actively participate in the neetings thensel ves, but nerely was
present along wth approxi nately 20 other workers. Despite her assertion that she
“filed" unfair labor practice charges involving the Respondent, the evi dence
denonstrates that it was the Lhion, not she, that filed such charges, although, as
alluded to earlier, Mrguerita Ronero was a nenber of the group of broccoli crew
wor kers who vas, f einstated pursuant to the settlenent agreenent whi ch resol ved
t hose charges. =

Mbst of Marguerita Fonero' s "concerted activity" consisted of her
participation wth other nenbers of the crewin protests of one sort or another.
The broccoli crew engaged in several brief work stoppages during the 1980-81
season, ,(ne of these was pronpted by a dispute involving their right to a "first
pick."= This protest, led by the broccoli crewrepresentatives, contested the
conpany's failure to assign the first cut tothe crewin question. Another
protest, or mnor work stoppage, occurred in February and was pronpted by the
crews refusal to "work" nore than eight hours on a certain day. As crewworkers
characterized the situation, work had not begun "on tine" that norni ng because
there was ice in the

2 Her husband, Ferdinand, was not working for the conpany at the tine.

=} As part of the af orenentioned settlenent agreenent, this particul ar
broccoli crewwas to have the right to first pick a field. Arunor in md-
January circul ated through Respondent’ s operations that another crew was
performng the first pick operation at a particular field.
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fields: the crewhad to wait until nost of the ice nelted before cutting comnmenced.
As aresult, the crewwas required to stay later than the usual quitting tine to
conpl ete the day's orders. They consequent!ly wal ked out of the fields in protest.

My guerita Ronero al so participated in a protest foll owng the di scharge of
Josefina Mntejana. Oh February 4th, the day after the discharge, the broccoli crew
refused to coomence working until Mntejana was rehired. Gewrepresentati ves spoke
w th conpany supervisory personnel and, upon being told that Mntejana woul d not be
rehired, the crewwas ordered towork. It didin fact goin to work approxi natel y one-
hal f hour afterward.

In none of these particul ar instances did Mirguerita Ronero do anyt hi ng whi ch
would call attention to herself but nerely participated as a nener of the group.
A though the Act protects all participants in protected, concerted activities, not just
the nost vocal or active, the record is insufficient to establish a justification for
the Foneros being singled out for discharge and thus provide the requisite causal |ink
to establish a violation. (Mitsui Nursery Inc., 5 ARB No. 60 (1979).

h the day of her termnation, she and her husband, Ferdi nand, had worked for
approxi natel y two or two and one-half hours. She testified that after this interval,
she began to feel ill and told her husband to informthe forenan that she woul d not be
able to continue working that day. After her husband did so, the two workers left the
fields intheir car. The workers then drove into B Centro to take care of a mnor
natter on the Departnent of Mbtor MVehicles. They di scovered during the course of their
tripto B Centro that Ferdinand s nother, who al so was enpl oyed as a nenter of the
broccoli crew had left her lunch intheir car. They returned to the harvest site,
ostensibly to deliver the lunch to the worker.

Wiat transpired next was a source of conflict in the testinony of the
wtnesses. Wile Mrguerita and Ferdinand both stated that they renai ned at the
field site after returning for only about half an hour or so, forenan Xavi er Ronero
stated that, after their return, the Roneros renained at the field up until about
15 or 20 mnutes before quitting tine. Qonpany supervisor, Jerry Gage, alt hough
not present throughout the entire day on February 4th, likewse said that on his
visits to the fields during the course of the day, he sawthe Roneros there when he
arrived during the workers' break at 10: 00 AMand al so when he returned two hours
later.

Apart fromthe obvious self-interest of the Roneros which might color their
testinony, the inconsistencies between their testinony and that of several other
wtnesses | eads to the conclusion that their testinony regarding the length of tine
that they renained at the field on the day in which Mrguerita clains to have been ill
was | onger than one-hal f hour. F0E4/exanp)l e Ferdinand Ronero deni ed that he drank beer
while outside the fields that day.— Yet, Xavier Ronero, the forenman, and

= A no tine was the suggestion nade that this constituted objectionabl e behavi or.
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Rubin Perez, the driver of the Ransay nachine, as well as a tractor driver,
Hector Perez, all attested to the fact that Ferdinand was, in fact, drinking beer
at the edge of the field. The Foneros both stated that they only stayed | ong
enough to chat briefly wth Josefina Mntej ana, who was al so outside the fields
that day seeking re-enpl oynent. Hector Perez, however, a disinterested observer,
stated that he did see the Roneros for two to three hours outside the fields that
day.

The conpany consi stently proffered as the reason for discharging the
Roneros that they had left work in the mdd e of the day, not unlike Josefina
Montejana. It was quick to state that Mrguerita Fonero' s illness woul d
certainly have justified her inability to continue to work that day. However,
supervi sor Gage was exceedi ngly skeptical of Marguerita s condition when, rather
than staying hone for the rest of the day, she nerely hung around outside of the
fields for an extended period of tine.

General ounsel sought to adduce evi dence that other workers had | eft
work early and had not been fired because of it. Qe such worker, Georgina
Hernandez, testified that she left work 15 mnutes before quitting tine one day
but had inforned her forenan that she had sone |egal natters to attend to.

The Roneros thensel ves attenpted to showthat on January 12th they did not work
and did not tell their forenan that they were not going to be there. However, it
appears that no one worked on that particular day as it rained. O January 15th,
li kew se, the Foneros did not work because they went to visit Val enti ne Ronero,
Ferdinand' s father, in the hospital. Athough they stated they were not
reprinanded for not being there that day, Xavier Ronero Testified, wthout
contradiction, that Ferdi nand had expl ained on the foll owng day that they had
gone to visit Valentine on the day that they were absent. Accordingly, General
Qounsel failed to denonstrate that the conpany regul arly condoned wor ker absences
w thout expl anation or excuse, or that workers were permtted to | eave work
sinpl y when they wanted to.

The evi dence does not showthat there was any causal connection between
the Foneros® "Lhion" activities and their discharges. The Foneros were by no
neans the nost vocal and visible participants in Lhion activity. Jesus Sanchez
and Ti not hy Mgal | anes were the crew spokesnen and conmuni cat ed worker protest or
dissatisfaction on a regul ar basis to conpany forenen and supervisors. The
Roneros nerely were nenbers of a group that engaged in particul ar protests.
Not hi ng woul d indicate that the conpany had singl ed themout for particul ari zed
discrimnatory treatnent on the basis of their participation in the group
activities. It is concluded that it has not been shown that "but for" this
participation the Roneros woul d not have been discharged. (See Nshi
G eenhouse, supra; Wightline Inc., 251 NLRB No. 150 (1980).) Rather, the
evi dence points to the virtual | y i nescapabl e concl usion that, while Mrguerita
nay not have been feeling well on February 4th, and the forenan was so i nforned,
the Foneros reappearance at the fields and their presence there for an extended
period nade both the forenan and supervi sor Gage skeptical as to Mrguerite' s
condition. They had substantial business justification for termnating the
Roneros since they had | eft work in the
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mddl e of the day wthout a credible reason. Therefore, it is concluded that
General Gounsel has failed to prove by a preponderance of the evidence that
Marguerita and Ferdinand Ronero were discharged in violation of Section 1153
(e) of the Act.

7. Interference wth Lhion Acitvity by Supervisor GQuadal upe Torrez

General Gounsel all eged that supervisor Quadal upe Torrez interfered
wth the organizing activities being carried on by proponents of the Lhion prior
to working hours. Before discussing this particular issue, it is essential to
determne whether or not M. Torrez was a supervi sor wthin the neaning of the
Act as Respondent denied sane in its answer, M. Torrez has been enpl oyed by the
Respondent for four years. She described herself as a "checker” wth the turnip
crew stating that she gives out the workers' piece rate cards and keeps track of
the nunber of sacks that each worker picks, determning in the process that sacks
wei gh the proper anount. The year previous, she worked in charge of the broccal i
crewand, at that tine, had authority to hire. In reference to her current
position, Torrez stated that she has hired peopl e but does not have the authority
tofire. Wen these individual s are doi ng bad work, she can reprinand themas
wel | as teach the workers when they initially beginto work howthe job is
perforned. In the year previous, she was a forenan wth the broccoli crew As
Torrez had the "authority. . . to hire (and) discipline. . .enployees" and the
responsibility to direct them it is determned that Guadal upe Torrez is, in
fact, a supervisor wthin the neaning of the Act, as she did possess the
requisite indicia of supervisorial authority under Section 1140.4(j) of the Act.
(Qnhio Pover Gonpany v. NLRB 176 F2d 385, 357 (CA 6 1949) cert, den. 388 LS 899
(1950) 1)

Torrez freely admtted that she was aware that the neners of the
broccoli crewthat worked for Respondent were "Chavi stas" and the people inthis
crew created "nany problens.” n one occasion, neners of the broccoli crew
appeared at the pickup point for the turnip workers and began to distribute Lhion
buttons. Athough M. Torrez denied that the followng took place, two wtnesses
provi ded nutual |y corroborative testinony concerning it. Mria B Sanchez, one
of the workers engaged in the distributing of buttons to the turnip crew workers,
said that on that occasion, M. Torrez stated "put away your little buttons, you
don't need these little buttons to work wth" Present at the tine, Jesus Sanchez
substantiated this version of the facts.

Torrez clained that she had "probl ens” wth peopl e who engaged in this
activity and on one such occasi on, hadlglhe bus pick the turnip crewup at a
location different than was custonary.— Torrez clained that the individual s
engaged i n

= General Gounsel alleged that this change anounted to a unilateral change in
wor ki ng conditions inpl enented wthout negotiation wth the Lthion. However, the
testinony bore out the fact that al though the bus did pick up workers at a
different |ocation on one norning, the bus proceeded on to the usual |ocation
where it renai ned for approxinately 15 mnutes, during which tine organi zi ng
activities by broccoli crew nenbers were al |l oned to proceed uni npeded.
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the organi zing activities used obscene | anguage in reference to her and that,
therefore, to avoid a possible confrontati on, she decided to pick up workers at a
different location on one particular norning. Gven the nutual |y corroborative
testinonies of Mria B Sanchez and Jesus Sanchez, and the admtted aversi on of
M. Torrez for the Lhion, it is concluded that M. Torrez did, on the norning in
guestion, attenpt to inpede the distribution of Lhion organi zati onal buttons and
alsotorestrainthe legitinate organi zing activities of the Lhion adherents in
violation of Section 1153(a) of the Act. (Abatti Farns Inc., 5 ALRB Nb. 30
(1979); see also Republic Aviation Qorporation v. NLRB. 324 S 793 (1945); Pennco
Inc., 232 NNRB N\o. 29 (1977).)

GHER
By authority of the Labor (ode Section 1160.3, the Agricultural Labor
Rel ations Board hereby orders that Respondent, Mke Yurosek & Sons, Inc., its
officers, agents, successors, and assigns, shall:

1. CGase and desi st from

a Peventing the distribution and/or wearing of URNVbuttons
by your enpl oyees,

b. Inany like or related manner interfering wth, restraini ng,
or coercing enpl oyees in the exercise of rights guaranteed by Labor de
Section 1152,

2. Take the followng affirnative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

a. Sgnthe Notice to Enpl oyees attached hereto, and after its
translation by a Board agent into appropriate | anguages, reproduce suffi ci ent
copi es of the Notice in each | anguage for the purposes set forth hereinafter.

b. Mil copies of the attached Notice in al | appropriate | anguages,
wthin 30 days after issuance of this Qder, to al enpl oyees enpl oyed by
Respondent during the 1981 broccoli harvest.

c. Post copies of the attached Notice in all appropriate
| anguages i n conspi cuous pl aces on its property, including places where
noti ces to enpl oyees are usual |y posted, for 60 days, the tines and pl aces of
posting to be determned by the Regional Drector. Respondent shall exercise
due care to replace any copy or copies of the Notice which nay be altered,
def aced, covered, or renoved.

d Arange for a Board agent or a representative of Respondent
todistribute and read the attached Notice in all appropriate | anguages to
its enpl oyees assentl ed on conpany tine and property, at tines and pl aces to
be determned by the Regional Drector. Followng the reading, the Board
agent
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shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nay have concerning the Notice
of enpl oyees' rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees to conpensate themfor tine lost at this reading and the questi on-and-
answer peri od.

e. Notify the Regional Orector inwiting, wthin 30 days after the
date of issuance of this Qder, what steps have been taken to conply wthit.
Lpon request of the Regional Orector, the Respondent shall notify hi mher
periodically thereafter inwiting hat further steps have been taken in conpl i ance
wth this Qder.

DATED  January 11, 1981

s /
J[ﬁ/ ¢ A J“(f(é‘t;‘/

MATTHEW GOL.CBERG
Administrative Law
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NOIMn CE TO BVRLOYEES

Ater a charge was filed agai nst us by the Lhited FarmVdérkers Lhion and after
a hearing was held at whi ch each side had a chance to present its facts, the
Agricultural Labor Relations Board has found that we interfered wth the rights
of our workers. The Board has told us to send out and post this Notice,

V¢ wil do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all farmworkers
these rights:

1. To organi ze t hensel ves;
2. Toform join or help unions;
3. To bargain as a group and choose whomthey want to speak for them

4. To act together wth other workers to try to get a contract or to
hel p or protect one another; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOI do anything in the future that forces you to do or stops you from
doing any of the things |isted above.

VE WLL NOTI prevent you frompassi ng out or wearing uni on buttons.

DATED

MKE YLRCEK & SONS | NG

By:

Represent at i ve Title

If you have any questions about your rights as farmworkers or this Notice, you
nay contact any office of the Agricultural Labor Rel ati ons Board.

Thisis an official Notice of the Agricultural Labor Rel ations Board, an agency
of the Sate of Galifornia

0O NOT REMDE (R MUTT LATE
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